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1
INTRODUCTION:

The Domestic Relations Bill (DRB) was finally tabled before parliament in December 2003. The object of the DRB is to reform and consolidate the law relating to marriage separation and divorce; and to provide for the types of recognized marriages in Uganda, marital rights and duties and grounds for breakdown of marriage, rights of parties on dissolution of marriage, and for other related purposes.

The DRB contains several ‘contentious’ clauses, which include among others: the minimum age of marriage, marriage gifts, widow inheritance, polygamy, cohabitation, sex without the consent of the other spouse, property in marriage and divorce. 

The DRB Coalition, formed in 1999, is a coalition of more than 40 women and human rights organizations and institutions has been championing the campaign for a fair family law
. The major goal of the DRB Coalition is that Uganda should have a just domestic relations law with a family code based on principles of non-discrimination and gender equality. All family related laws should be conform to Uganda’s Constitution (1995), which recognizes the equality and freedom from discrimination of all persons, male or female.
  The Coalition felt it necessary to pronounce itself on the contentious issues in the DRB so as to speak one language in the fight for a fair family law. The Coalition addresses these contentious issues in light of Uganda’s Constitution and its international obligations under the various human rights instruments it has signed
. The Constitution and the instruments are the foundation for a fair, equitable and just domestic relations regime in Uganda.  

We note that:

1. The process of enactment of the DRB has delayed for the last 40 years to the detriment of the Ugandan family.

2. We also note that though the Government has implemented several gender policies and programs it has nonetheless dragged its feet regarding the DRB.

3. We also further note that political processes have often overtaken debate, discussion and enactment of the DRB. For example, before the Referendum on political systems held in 2001, women and other human rights groups had lobbied government to table the Bill but were told to wait until after the Referendum process. We are afraid that even this time, given the drawn out transition process spanning the next two years, the DRB is in danger of being put on hold. 

4. We would like to point out that in fact the DRB is a very critical Bill in this political transition process because without it, women, who suffer most from an unfair family law regime, cannot fully enjoy their right to political participation. 

5. Further, while we recognize that Uganda is working towards a new democratic dispensation through the political process, we must recognize the very crucial and important link between democracy in the home (as expressed in the DRB) and that at state level, and that it is hard to have full and meaningful democracy at state level when discrimination at family level is rife.

6. We also note that in the Government White Paper, the government points to the tabling of the DRB as part of its commitment to the process of recognizing the rights of the family. However, tabling is one thing, the more important thing at this stage is that the Bill be debated and enacted.

7. We further note that Uganda is on the path to economic recovery, and has been for some time, and that the framework for poverty reduction expressed in PEAP cannot be fully achieved without addressing gender based inequalities at the family level. 

We therefore request for the speedy enactment of the DRB in order to truly enhance Uganda’s progress. 

2
SUMMARY OF THE DRB COALITION POSITION ON THE DOMESTIC RELATIONS BILL:

2.1
Merits of the Bill:

Age of Marriage: The DRB sets the age of marriage at 18 years and thus is in consonance with the 1995 Constitution, The Children Act 1996,
 and The Convention on the Rights of the Child
 among others. Further, it is the same age for both boys and girls and departs from the present scenario where different marriage laws and practices prescribe different ages between girls and boys, with the most common element being that girls are allowed to marry at a much younger age than boys since marriage is their ‘destiny’. By giving one marriage age, the DRB treats both genders equally. 

DRB Coalition Position: We however propose that the age of the intending spouses be determined by birth certificate and not merely physical appearance. 

Prohibition of Widow Inheritance: In the DRB, widow inheritance is defined as “a custom by which a relative of a deceased husband inherits the deceased husband’s widow as his wife without conforming to the essential requirements of contracting any of the types of marriages under the Bill.” 

Widow inheritance is practiced in many cultures in Uganda and is premised on the ‘protection’ of the widow after the husband has died and usually takes the form of a male relative (usually a brother of the deceased) marrying the widow to safe guard the property and children of the deceased. In many societies, widow inheritance is a given and takes place with or without the widow’s consent. While in the beginning widow inheritance was for the protection of the widow, today the practice has sometimes been used to disinherit widows of property and some widows have even been threatened with disinheritance if they refuse to be inherited.  However, the DRB prohibits the practice of widow inheritance but also recognizes that the widow has a right to marry if she consents and this consent can be given to any man not necessarily a brother or other male relative of the deceased. 

Prohibition of marriage gifts as an essential requirement for marriage: In the DRB a marriage gift “means a gift whether in cash or in kind given by either party to a marriage in respect of the marriage, and includes bride price and bride wealth.”

Although marriage gifts are still a cherished cultural norm to many Ugandans under the DRB they are no longer an essential requirement for any marriage. It is worth noting that the original concept of bride price has changed. In most cultures in Uganda, bride price was a symbol of recognition and appreciation of the family that brought up the woman. It was also meant to cement the relationship between the man’s and the woman’s family. Today, bride price payment has been commercialized, putting a price on a woman’s head. Once bride price is paid, a woman is perceived as mere property. This has adverse effects on women since bride price is used to justify domestic violence, denying women the right to make decisions in the home, denying women property with the now common saying that ‘property cannot own property’. 

The DRB addresses the negative aspects inherent in bride price in that it prohibits marriage gifts as an essential requirement for marriage. What is essential instead is that the intending spouses be 18 years and above, not be related under the prohibited degrees of consanguinity and give their free consent to the intended marriage. 

Demand for the return of marriage gifts is prohibited: the return of marriage gifts was an indictment on the woman because it showed that since she had failed in the marriage, then the marriage gifts were returned. However, this further cemented her worth as being equivalent to the things that were exchanged at marriage without due regard and worth attached to the work she had done during marriage. However, this practice was very discriminatory and negatively affected the girl’s family who were often hard pressed to produce the bride price they had received for their daughter. The DRB is thus affirming that a woman’s worth is much more and should not be tied to marriage gifts.

Under rights and duties of spouses, no longer is it the sole duty of the man to maintain the woman but both have this duty towards each other. This is positive in that it recognizes that women can and do in fact maintain the homes together with their husbands and also addresses the stereotype that women are to be looked after by men thus reducing the ‘burden’ on men. 

Property Rights Within Marriage: The DRB defines matrimonial property and the rights of each spouse regarding property. The Bill also recognizes the right of either spouse to acquire and own property individually. These are very important provisions because property ownership in marriage is very controversial and in most cases women are disadvantaged because their contribution to the acquisition of that property cannot be quantified. In Uganda, although there are no specific laws that prohibit women from owning property, there are discriminatory cultural practices that inhibit women from owning property especially when they are married.

Further on Property Rights, the DRB Gives Recognition to the non-monetary contribution of spouses to marital property: Most women are involved in the home, in bearing and rearing children and in the general upkeep of the home and this is not considered work, and remains ‘uncosted’, unremunerated and at the end of the day is unappreciated if and when the marriage fails, to the extent that the woman will be counted as having ‘done nothing’ when calculating her contribution to the family wealth. Meanwhile the man’s work in the public is counted as work and is remunerated and thus enables a man acquire and amass wealth. The DRB by in recognizing the non-monetary contribution of the spouses attaches the rightful worth to [women’s] work in the home. 

The Definition of Adultery is gender neutral: This is a departure from the present criminal definition of adultery, which applies different standards for men and women. Currently under our penal law, a man is said to have committed adultery if he has sexual intercourse with a married woman not being his wife. The inference here is that if he has sex with an unmarried woman, since she is no man’s property then it does not amount to adultery. On the other hand, a woman is said to have committed adultery if as a married woman has sex with ANY man. The DRB addresses this gendered distinction by making men just as liable for adultery as women through applying the same standard.

Recognition of marital rape: Our current marriage regime recognizes no such thing as marital rape even though it happens. The assumption is that sex in marriage is a given and in most cases, the man (because in our society we are taught that he is the initiator of sex) has an unlimited right and access to the wife whenever, where ever and however he pleases. This is to deny the gendered nature of power in the home especially in this era of HIV/AIDS where most women do not have adequate negotiating power over sexual matters and have to give in whether or not they want to. The failure to criminalize forced sex in marriage perpetuates the belief that women have an obligation to submit to their husband’s sexual advances upon the terms that he dictates, and furthermore have no authority to negotiate safe sex.  

DRB Coalition Position: On the issue of the fine for marital rape, we propose that the currency points be raised to 100 up from the current 48, because of the grave nature of marital rape. We must insist on zero tolerance of marital rape. 

Sole ground for divorce:  The sole ground of divorce provided for under the DRB is irretrievable breakdown of marriage. The present Divorce Act (cap. 249), which was recently struck down by the Constitutional Court for its discriminatory nature, presents different standards for men and women in matters of divorce especially regarding the grounds. While a man could divorce his wife on the sole ground of adultery, the woman had to prove two grounds one of them being adultery. The law in this case was not only discriminatory but gave our socialization legality through the notion that men are adulterous by nature and thus a woman could not divorce her husband on the sole ground of adultery. In other words, for a man adultery was a given and could not alone form a ground for divorce, so the woman had to prove another ground. But the former Divorce Act was also discriminatory against men because it assumed that the only marital wrong women were capable of was adultery and did not take into consideration the very real prospect that women too can be cruel, or can desert their spouses, etc. The DRB does away with this differential and gender biased treatment of the sexes by providing for a sole ground of divorce for both spouses. 

Alimony after divorce: Under the Divorce Act that was declared unconstitutional, alimony was only paid by the man to the woman thus reinforcing the notion that women are dependant on men and that it is the duty of the man to maintain the wife even after divorce. The DRB makes provision of alimony gender neutral by stating that court may order one party to continue maintaining the other party. This maintenance will not be dependant upon the gender of the party but upon circumstances such as ones finical capability to maintain the spouse with lesser means – who may in some instances be the man and in that regard the DRB is positive.  

Cohabitation giving rise to Marriage: While we applaud the DRB for recognizing the plight of women who suffer from the current situation of lack of a legal status for those in cohabiting unions. Because of our socialization, women are the ones who have to wait to be proposed to by men and often while they cohabit, they have children and acquire property jointly and make emotional investments in the union. Since women are currently unprotected, this often results in loss of all the above investments when the man leaves or dies. 

DRB Coalition Views: Our point of concern though is the length of time the DRB prescribes before cohabitation can give rise to marriage. The period of ten years is to long and might occasion further injustices against women. We thus propose that the time be reduced to two (2) years. 

2.2
DEMERITS OF THE DRB:

Recognition of polygamy: By its very nature and practice polygamy confers power, status and privilege to the man over and above that of a woman. Polygamy entrenches women’s subordination within the institution of marriage. Right from marriage, to rights to consortium, to the property provisions for those in polygamous unions, the women are treated as less than and not equal to the man as is demanded by our Constitution and other international human rights instruments to which Uganda is signatory. The Bill attempts to give wives in polygamous marriages equal rights and yet polygamy by its very nature is a very unequal relationship. By recognizing polygamy the DRB merely codifies masculine bias and systematically discriminates against women. The following are some of the rights violated under polygamy:

· Polygamy violates women’s rights to equality with men within marriage

· Polygamy violates women’s rights to equal consortium

· Marital property is also inequitably distributed among parties to a polygamous union.

· Polygamy infringes on women’s rights to have spouses who exercise equal responsibilities as parents

· Polygamy impairs the rights of the most vulnerable family members, i.e. children

· Polygamy violates women’s rights to dignity, personal security and freedom from degrading treatment

· Polygamy is a leading cause of and accelerates domestic violence

· Polygamy increases the risk of contracting HIV/Aids and other STDs and therefore violates the right to health. 

Our Position: By recognizing polygamy, the DRB attempts to regulate what is essentially a discriminatory practice and this is wrong. It is thus the DRB Coalition’s stance that polygamy should be prohibited and has no place on our statute books.

With regard to property the DRB prescribes a very gender biased and gender insensitive manner of acquiring interest in the property of the other spouse. Section 66 of the Bill prescribes acquiring shares in incremental percentages. The underlying notion, especially where property is deemed to be the man’s and the assumption is that the woman has no property is that the woman has to earn the right to have a share in her husband’s property. This provision is not in good taste and treats (especially) women as having or coming to the marriage relationship with lesser rights, as lesser beings than husbands. 

DRB Coalition Recommendation: The percentages should be done away with and both spouses should have equal interest in each other’s property ab initio. 
2.3
GAPS IN THE DRB:

The Bill does not define the word marriage and yet the purpose of the bill is to consolidate the law relating to marriage…’ It is very important that the bill defines marriage because this concept alone has created a lot of confusion with people thinking they are married when they are not and vice versa.  

DRB Coalition Position: We propose that this omission be corrected and we propose that the word marriage be defined as ‘the union between a man and a woman recognized in accordance with the laws of Uganda. Such union shall be for life or until such time as a competent court of law declares the marriage a nullity’. 

Consent to marriage must not only be free but full. Clause 15(1) of the present bill states that ‘a marriage shall not be celebrated, solemnized or contracted in Uganda without the free consent of either party to the intended marriage.’ Free consent is not the same as full consent. Full consent connotes that the consent is informed. The freedom to consent must be backed by adequate information as to the impending decision to marry, the person one intends to marry and any such other information necessary to make the decision for marriage. 

DRB Coalition Position: The Coalition thus proposes that the law adopts the language in the international Covenant on Civil and Political Rights (ICCPR), which states that ‘No marriage shall be entered into without the free and full consent of the intending spouses.’ Article 16 (2) should also change to read ‘…a man may marry his relative’s widow where both the man and the widow with their free and full consent, adopt any form of marriage…’

The Bill does not address other family rights such as the right to determine the number and spacing of children, the right of both spouses to determine a family name and the right of either spouse to employment outside the home. The Bill should clearly spell out the same right of spouses to decide freely and responsibly the number and spacing of children, the right to freedom of movement, profession and occupation and the same right to choose a family name. 

Our Position: The Coalition proposes that the Bill includes the rights under Article 16 of the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and in particular:

(a) Spouses have the same rights and responsibilities as parents, in matters relating to children. In all cases the interest of the children shall be paramount.

(b) Spouses shall have the same rights to decide freely and responsibly the number and spacing of their children and to have access to the information, education and means to enable them carry exercise this right.

(c) The same personal rights as husband and wife including the right to choose a family name, a profession and an occupation.

The aforementioned rights should be included under Part IX, which deals with Matrimonial Rights and Obligations.

While the DRB recognizes the rights of parties who profess the Islamic religion to have their matters heard before Qadhis’ Courts.  

DRB Coalition Position: We propose that a sub section be added to Section 74 of the DRB (which is the relevant section) to state that:  “ While determining matters before them, Qadhis Courts should take cognizance of international human rights and gender equity and equality”. 

3
CONCLUSIONS: 

The focus of this memorandum was to give the DRB Coalition’s view on the contentious issues in the DRB. It articulates the need to have a DRB, concerns and recommendations of the ordinary Ugandan women and men who most of the time do not have an opportunity to voice their concerns yet they are the ones that face injustice at the family level as a result of lack of a fair family law.  Our recommendation is that the DRB is long overdue and in the interest of promoting and upholding the rights of women, men, boys and girls in Uganda, it should be enacted into law by June 2005 to operationalise the constitutional provisions that provide for equality and equity among women and men. 

Appendix 1: LIST OF THE DRB COALITION MEMBERS 

UWONET heads the DRB Coalition, which is made up of the following organisations: 

1. Action Aid International- Uganda

2. Action for Development (ACFODE)

3. Akiika Embuga Women’s Self Help Association

4. Akina Mama wa Afrika

5. Associates for Change

6. Association of Uganda Women Medical Doctors (AUWMD)

7. Association of Women Judges (AWJ)

8. Association of Women Lawyers in Uganda (FIDA – U)

9. Bukedi Development Foundation (BUDEF)

10. Bahai Faith

11. Department of Women & Gender Studies

12. Development Network of Indigenous Voluntary Associations (DENIVA)

13. Disabled Women’s Resource Network Organisation (DWRNO)

14. East African Post-Beijing Sub Regional Support Initiative (EASSI)

15. Centre for Domestic Violence Prevention (CEDOVIP)

16. Community Development Rural Network (CDRN)

17. Foundation for Human Rights Initiative (FHRI)

18. Forum for Women in Democracy (FOWODE)

19. Hope After Rape

20. Human Rights Peace Center (HURIPEC)

21. Human Rights Network (HURINET)

22. Isis –Women’s International Cross Cultural Exchange (Isis WICCE)

23. LAW and Advocacy For Women In Uganda (LAW – U)

24. Ministry of Gender, Labour and Social Development

25. Mpigi Women’s Development Trust (MWODET)

26. MIFUMI Project

27. National Association of Disabled Persons of Uganda (NUDIPU)

28. National Association of Women’s Organizations in Uganda (NAWOU)

29. Uganda National NGO Forum

30. The Council for the Economic Empowerment of Women in Africa- Uganda (CEEWA)

31. Uganda Women Parliamentarian’s Association (UWOPA)

32. Uganda Change Agent

33. Uganda Law Society

34. Uganda Joint Christian Council (UJCC)

35. Uganda Land Alliance (ULA)

36. Uganda Law Reform Commission (ULRC)

37. Uganda Media Women’s Association (UMWA)

38. Uganda Women’s Finance Trust (UWFT)

39. VECO - U

40. Women Engineers, Technicians and Scientists in Uganda (WETSU)

41. Women in Law and Development in Africa – Uganda Chapter (WILDAF – U)

42. Women Spacee

Pan African Movement (PAWLO) 

43. Appendix 2: 

DRB COALITION POSITION ON THE DOMESTIC RELATIONS BILL, 2003*
Where do human rights begin? In small places, close to home, so close and so small that they cannot be seen on any map of the world…such are the places where every man, woman and child seeks to equal justice, equal opportunity and equal dignity without discrimination. Unless these rights have meaning at that level, they will have little meaning anywhere. – Eleanor Roosevelt (1946)

INTRODUCTION:

The Domestic Relations Bill (DRB) was finally tabled before parliament in December 2003. The object of the DRB is to reform and consolidate the law relating to marriage separation and divorce; and to provide for the types of recognized marriages in Uganda, marital rights and duties and grounds for breakdown of marriage, rights of parties on dissolution of marriage, and for other related purposes.

The DRB contains several ‘contentious’ clauses, which include among others: the minimum age of marriage, marriage gifts, widow inheritance, polygamy, cohabitation, sex without the consent of the other spouse, property in marriage and divorce. 

 The DRB Coalition, formed in 1999, is a coalition of more than 40 women and human rights organizations and institutions has been championing the campaign for a fair family law. The major goal of the DRB Coalition is that Uganda should have a just domestic relations law with a family code based on principles of non-discrimination and gender equality. All family related laws should be conform to Uganda’s Constitution (1995), which recognizes the equality and freedom from discrimination of all persons, male or female.
  The Coalition felt it necessary to pronounce itself on the contentious issues in the DRB so as to speak one language in the fight for a fair family law. The Coalition addresses these contentious issues in light of Uganda’s Constitution and its international obligations under the various human rights instruments it has signed
. The Constitution and the instruments are the foundation for a fair, equitable and just domestic relations regime in Uganda.  

GENERAL PRINCIPLES OF A FAIR FAMILY LAW:
Point XIX of the National Objectives and Directive Principles of State Policy of the 1995 Constitution states that the family is the natural and basic unit of society and is entitled to protection by society and the State. Having a fair family law is one way of protecting the family. 

Among the four priority areas for advancing the position of women under the National Action Plan on Women, a follow up to the Fourth World Conference on Women in Beijing, 1995 (May 1999) is the legal framework. According to the Action Plan:

This priority area recognizes the critical relationship between legal equality and decision-making power on the one hand, and women’s empowerment on the other. In Uganda, women’s low legal status and general lack of power and control over decision-making is wide spread. Legal and other factors that sustain this inequality and disempowerment are found at various institutional sites such as the household…There is need to engender other laws apart from the Constitution to meet State obligations to respect, protect and promote gender equality and the rights of women through the law. Through reform of the law, substantive equal rights can be provided for women as for men, in private and public spheres. Such reform should address the key laws affecting women’s empowerment, such as domestic relations… 

The family is a place of belonging, a safe haven where all members’ men and women, boys and girls are nurtured and allowed to reach their full potential.

The family is the first place where human rights, women’s rights and children’s rights human life and human dignity should be respected, where roles and responsibilities are shared and where each member matters. 

A healthy and productive family in which people’s rights are promoted and respected will produce a healthy and productive state. The state of the family has an effect and reflects at the wider level of the nation state. 

The DRB should be based upon and encompass the principles above. 

CONSTITUTIONAL BASIS FOR A JUST FAMILY LAW:

The following are some of the provisions of the 1995 Constitution that form the basis of a fair family law:

· Article 2(1): The Constitution is the supreme law of Uganda and shall have the binding force on all authorities and persons throughout Uganda. 

· Article 2(2): If any other law or any other custom is inconsistent with any of the provisions of the Constitution, the Constitution shall prevail, and that other law or custom shall, to the extent of its inconsistency, be void.

· Article 21(1): All persons are equal before and under the law in all spheres of political, economic, social and cultural life and in every other respect and shall enjoy equal protection of the law.

· Article 21 (2) and (3): A person shall not be discriminated on the ground of sex. To discriminate means to give different treatment to different persons attributable only or mainly to their respective description by sex…

· Article 24: No person shall be subjected to any form of torture, cruel, inhuman or degrading treatment or punishment.

· Article 26(1): Every person shall have the right to own property either individually or in association with others.

· Article 33(1): Men and women of the age of eighteen years and above have a right to marry and to found a family and are entitled to equal rights at marriage, during marriage and at its dissolution.

· Article 31(3): Marriage shall be entered into with the free consent of the man and woman intending to marry

· Article 33(1): Women shall be accorded full and equal dignity of the person with men.

· Article 33(4): Women shall have the right to equal treatment with men and this right shall include equal opportunities in political, economic and social activities.

· Article 33(6): Laws, cultures, customs or traditions which are against the dignity, welfare or interest of women or which undermine their status are prohibited by this Constitution.

MERITS OF THE DRB:

Age of marriage: The DRB sets the age of marriage at 18 years and thus is in consonance with the 1995 Constitution, The Children Act 1996,
 and The Convention on the Rights of the Child
 among others. Further, it is the same age for both boys and girls and departs from the present scenario where different marriage laws and practices prescribe different ages between girls and boys, with the most common element being that girls are allowed to marry at a much younger age than boys since marriage is their ‘destiny’. By giving one marriage age, the DRB treats both genders equally. 

Having the marriage age set at 18 years is also advantageous in that it addresses the ills of early childhood marriage described in the quote below:

Early marriages contribute to mass illiteracy of women in Africa. Early school drop out, lack of skills and unemployment aggravates the vicious cycle of poverty. Research has shown that children of adolescent marriages are likely to suffer from poor childcare due to ignorance, inexperience and inadequate income to support the family. This contributes to the current high infant mortality rate of 88 infants per 1,000 live births. Early marriages also increase the already high fertility rates of 6.9 in Uganda, one of the highest in the world. This gravely contributes to the high population growth rate of 3.4%, which has placed a heavy burden on socio-economic development.
 

Prohibition of Widow Inheritance: In the DRB, widow inheritance is defined as “a custom by which a relative of a deceased husband inherits the deceased husband’s widow as his wife without conforming to the essential requirements of contracting any of the types of marriages under the Bill.” 

Widow inheritance is practiced in many cultures in Uganda and is premised on the ‘protection’ of the widow after the husband has died and usually takes the form of a male relative (usually a brother of the deceased) marrying the widow to safe guard the property and children of the deceased. In many societies, widow inheritance is a given and takes place with or without the widow’s consent. While in the beginning widow inheritance was for the protection of the widow, today the practice has sometimes been used to disinherit widows of property and some widows have even been threatened with disinheritance if they refuse to be inherited.  However, the DRB prohibits the practice of widow inheritance but also recognizes that the widow has a right to marry if she consents and this consent can be given to any man not necessarily a brother or other male relative of the deceased. 

Prohibition of marriage gifts as an essential requirement for marriage: In the DRB a marriage gift “means a gift whether in cash or in kind given by either party to a marriage in respect of the marriage, and includes bride price and bride wealth.”

Although marriage gifts are still a cherished cultural norm to many Ugandans under the DRB they are no longer an essential requirement for any marriage. It is worth noting that the original concept of bride price has changed. In most cultures in Uganda, bride price was a symbol of recognition and appreciation of the family that brought up the woman. It was also meant to cement the relationship between the man’s and the woman’s family. Today, bride price payment has been commercialized, putting a price on a woman’s head. Once bride price is paid, a woman is perceived as mere property. This has adverse effects on women since bride price is used to justify domestic violence, denying women the right to make decisions in the home, denying women property with the now common saying that ‘property cannot own property’. 

To the Iteso, property (iboro) implies land and cattle. However, even women and children are perceived as iboro because among the Iteso once bride price is has been paid for a woman, she and her offspring are the husband’s belongings. As one key informant commented: “I bought her; so whatever she has is mine. She does not have anything; what right has ‘property’ over property?”

Other negative effects are the control of women’s sexuality and reproductive rights as well as widow inheritance. The following quotation shows people’s perception of bride price:

Because of the power of bride wealth, woman remains ruled…there is no way you can maintain your rights when I have paid bride price for you. When I pay, your rights become privileges.
 

Further, both men and women have sited the payment of marriage gifts as sometimes a hindrance of entering marriage with many of them resorting to the currently unprotected realm of cohabitation. The boy feels forced to come up with gifts whether or not he can afford them while the girl is haggled over as though she has no dignity, or as though her dignity is equivalent to the cows and goats being exchanged in her stead.

However, the DRB addresses the negative aspects inherent in bride price in that it prohibits marriage gifts as an essential requirement for marriage. What is essential instead is that the intending spouses be 18 years and above, not be related under the prohibited degrees of consanguinity and give their free consent to the intended marriage. 

Demand for the return of marriage gifts is prohibited: the return of marriage gifts was an indictment on the woman because it showed that since she had failed in the marriage, then the marriage gifts were returned. However, this further cemented her worth as being equivalent to the things that were exchanged at marriage without due regard and worth attached to the work she had done during marriage. However, this practice was very discriminatory and negatively affected the girl’s family who were often hard pressed to produce the bride price they had received for their daughter. The DRB is thus affirming that a woman’s worth is much more and should not be tied to marriage gifts.

Under rights and duties of spouses, no longer is it the sole duty of the man to maintain the woman but both have this duty towards each other. This is positive in that it recognizes that women can and do in fact maintain the homes together with their husbands and also addresses the stereotype that women are to be looked after by men thus reducing the ‘burden’ on men. 

Property Rights Within Marriage: The DRB defines matrimonial property and the rights of each spouse regarding property. The Bill also recognizes the right of either spouse to acquire and own property individually. These are very important provisions because property ownership in marriage is very controversial and in most cases women are disadvantaged because their contribution to the acquisition of that property cannot be quantified. In Uganda, although there are no specific laws that prohibit women from owning property, there are discriminatory cultural practices that inhibit women from owning property especially when they are married. In some cultures it is claimed that once a man has paid bride price for the wife, whatever property the woman owns belongs to the man. The following story illustrates the point:

My name is Agote Mary. I am 30 years old. I am a wife of Akia Akospheri. We stay in Angodi village, Kachango Parish, Gogonya sub-county. I got married when I was 16 years old. My husband is a shopkeeper and I am a housewife. He paid 5 heads of cattle when he was going to marry me. We had been peaceful until my husband decided to bring another wife whom he cohabited with from 1996. He used to stay with the woman in town for one year during which time he did not send me money to maintain the family. He lost his job and came back to the village in May 1999. He moved with the new wife into the house where I stayed and had been in-charge of constructing using money he used to send. There arose some misunderstandings between my co-wife and I. My husband stayed with my co-wife and hardly gave me any assistance for example; I had to use one piece of soap for two weeks. My co-wife brought herbs and placed them in my suite-case and then she told my husband to check it. She accused me of trying to bewitch him. I tried to defend myself but he wouldn’t listen. He believed my co-wife’s story and he beat me until I bled. I had to be hospitalized. He only paid the medical bill after he was forced to do so by the sub-county probation officer. After that incident he chased me out of the home. He wants my father to pay back the five heads of cattle so that he can marry the new wife. We bought land together. I contributed by digging on other peoples land for money, but now since he has chased me away, I cannot get anything. He also refused me to go with my children and every time they come to see me he beats them. I have reported him to the District Probation Officer, but he has done nothing because he and my husband and he are former schoolmates.

The Definition of Adultery is gender neutral: This is a departure from the present criminal definition of adultery, which applies different standards for men and women. Currently under our penal law, a man is said to have committed adultery if he has sexual intercourse with a married woman not being his wife. The inference here is that if he has sex with an unmarried woman, since she is no man’s property then it does not amount to adultery. On the other hand, a woman is said to have committed adultery if as a married woman has sex with ANY man. The DRB addresses this gendered distinction by making men just as liable for adultery as women through applying the same standard.

Recognition of marital rape: Our current marriage regime recognizes no such thing as marital rape even though it happens. The assumption is that sex in marriage is a given and in most cases, the man (because in our society we are taught that he is the initiator of sex) has an unlimited right and access to the wife whenever, where ever and however he pleases. This is to deny the gendered nature of power in the home especially in this era of HIV/AIDS where most women do not have adequate negotiating power over sexual matters and have to give in whether or not they want to. In one recent study, thirty-four out of the fifty women interviewed expressly confirmed that their husbands physically force them to have sex against their will. Many others referred to verbal threats of eviction and abandonment if they refused to have sex. The failure to criminalize forced sex in marriage perpetuates the belief that women have an obligation to submit to their husband’s sexual advances upon the terms that he dictates, and furthermore have no authority to negotiate safe sex:  

As one Sules Kiliesa narrated in the report, “I was commonly the one who was beaten. He would beat me to the point that he was too ashamed to take me to the doctor. He forced me to have sex with him and he beat me if I refused. This went for every wife. Even when he was HIV-positive he still wanted sex. He refused to use a condom. He said he cannot eat sweets with the paper wrapper on.” Grace Nabatanze states that: “My first husband forced me to have sex …[usually] when I was expecting and didn’t want to have sex with him. When I was pregnant, I didn’t feel like sex. He interpreted it as infidelity. He would first threaten then use force. He would rape me and I would vomit. He finally realized it was a problem. …It would be a woman’s duty [to have sex with her husband] if you struck a compromise. But the man shouldn’t rape you.” Nakitende describes her ordeal thus: “That was a hard marriage. He would beat me. There were times when he would want me to have sex with him even when I was in my period. [Once] I was living in Rubaga and I was expecting. I lost my baby because of the force with which he raped me.” Sarah Kisakye recounts, “My husband hated condom use. He never allowed it. He would beat me often…He used to beat me when I refused to have sex with him…He wouldn’t use a condom. He said ‘when we are man and woman married, how can we use a condom?…When I knew about his girlfriends, I feared I would get infected with HIV. But he didn’t listen to me. I tried to insist on using a condom but he refused. So I gave in because I really feared him.” Esther Nanono states that “Sometimes I didn’t want sex but we had sex. He forced me…I felt there was danger of more force if I didn’t agree to having sex….”

The DRB recognizes this power imbalance and recognizes that power in the home can be abused to the detriment of one party over the other and thus names and criminalizes the very cruel, brutal but real act of marital rape. 

Recognition of the non-monetary contribution of spouses to marital property: Most women are involved in the home, in bearing and rearing children and in the general upkeep of the home and this is not considered work, and remains ‘uncosted’, unremunerated and at the end of the day is unappreciated if and when the marriage fails, to the extent that the woman will be counted as having ‘done nothing’ when calculating her contribution to the family wealth. Meanwhile the man’s work in the public is counted as work and is remunerated and thus enables a man acquire and amass wealth. The DRB by in recognizing the non-monetary contribution of the spouses attaches the rightful worth to [women’s] work in the home. 

Sole ground for divorce:  The sole ground of divorce provided for under the DRB is irretrievable breakdown of marriage. The present Divorce Act (cap. 249), which was recently struck down by the Constitutional Court for its discriminatory nature, presents different standards for men and women in matters of divorce especially regarding the grounds. While a man could divorce his wife on the sole ground of adultery, the woman had to prove two grounds one of them being adultery. The law in this case was not only discriminatory but gave our socialization legality through the notion that men are adulterous by nature and thus a woman could not divorce her husband on the sole ground of adultery. In other words, for a man adultery was a given and could not alone form a ground for divorce, so the woman had to prove another ground. But the former Divorce Act was also discriminatory against men because it assumed that the only marital wrong women were capable of was adultery and did not take into consideration the very real prospect that women too can be cruel, or can desert their spouses, etc. The DRB does away with this differential and gender biased treatment of the sexes by providing for a sole ground of divorce for both spouses. 

Alimony after divorce: Under the Divorce Act that was declared unconstitutional, alimony was only paid by the man to the woman thus reinforcing the notion that women are dependant on men and that it is the duty of the man to maintain the wife even after divorce. The DRB makes provision of alimony gender neutral by stating that court may order one party to continue maintaining the other party. This maintenance will not be dependant upon the gender of the party but upon circumstances such as ones finical capability to maintain the spouse with lesser means – who may in some instances be the man and in that regard the DRB is positive.  

DEMERITS OF THE DRB:

Recognition of polygamy: By its very nature and practice polygamy confers power, status and privilege to the man over and above that of a woman. Polygamy entrenches women’s subordination within the institution of marriage. The DRB attempts to regulate what is essentially a discriminatory practice and this is wrong. It is the DRB Coalition’s stance that polygamy should be prohibited and has no place on our statute books. Right from marriage, to rights to consortium, to the property provisions for those in polygamous unions, the women are treated as less than and not equal to the man as is demanded by our Constitution and other international human rights instruments to which Uganda is signatory. The Bill attempts to give wives in polygamous marriages equal rights and yet polygamy by its very nature is a very unequal relationship. By recognizing polygamy the DRB merely codifies masculine bias and systematically discriminates against women. The following are some arguments against polygamy:

1. Polygamy violates women’s right to equality with men within marriage: Polygamy violates the constitutional requirement that men and women… are entitled to equal rights at marriage, during marriage and at its dissolution. This fundamental rights is also guaranteed be several international human rights treaties ratified by Uganda such as the International Covenant on Civil and Political Rights (ICCPR), the Convention on Elimination of all Forms of Discrimination Against Women (CEDAW), the International Covenant on Economic Social and Cultural Rights (IESCR) and the African Charter on Human and Peoples Rights (ACHPR). 

2. Polygamy violates women’s rights to equal consortium – a right recognized by the DRB itself. This right can only be equal when marriage has two partners in a monogamous union. But when a marriage is composed of a husband with multiple wives, then the husband inherently has a greater opportunity for consortium within marriage. Correspondingly, each wife has far fewer opportunities to have sex than the man.  

3. Besides affection, martial property is also inequitably distributed among parties to a polygamous union. In the typical situation of a husband with several wives, the husband’s assets and income must be divided up among his many households, a process that produces intense competition among the co-wives. Yet the husband receives the primary benefits of each wife’s labour and property along with no requirement that he shares these assets with other wives. Mathematically, this produces a situation where, for example, if a husband has three wives, each wife contributes 100% of her economic resources to support her husband and children, while he by necessity will contribute only 33 per cent of his economic assets to the support of each wife and the children he has with her. This marriage by definition does not give the wife equal rights during marriage with her husband. Each wife by definition has inferior rights to his, because of her sex. 

4. Polygamy infringes on women’s rights to have spouses who exercise equal responsibilities as parents: Typically, a polygamous husband places each wife and her children in a separate home and then rotates among them. So for example, a husband with three wives and children with each wife can only fulfil his parental duties towards his children only one third of the time. His spouses then are forced to assume both his parental responsibilities as well as their own, during the other two thirds. This only adds to the hardships of Ugandan women, because most mothers are known to be maintaining their children solely. Wives are naturally frustrated with this abdication of paternal responsibility. Ugandan women have noted the heavy burden that comes from polygamous husbands not providing sufficient support to his wives and numerous children. 

5. While the practice of polygamy infringes on both the rights and responsibilities of women as spouses, it also impairs the rights of the most vulnerable family members, children. Polygamous husbands in Uganda typically leave the nurturing of their children to their wives forcing each woman to produce her own food to feed her children. The paternal absences under such an arrangement violate the Ugandan Constitution because children no longer enjoy the right “to know and be cared for by” their fathers (Article 34(1)). Similarly, polygamy violates children’s rights under the African Charter on the Rights and Welfare of the Child (ratified by Uganda on Feb 26 1992) including the right to reside with one’s father and not to be separated from him against the child’s will. The government itself has acknowledged before an international body that “children especially suffer from parental neglect”
 in polygamous families. This neglect can be fatal because “one of the indirect causes of death among children in Uganda is attributed to isolated and overburdened mothers.” In effect then, polygamy is killing children.  

6. Polygamy violates women’s rights to dignity, personal security and freedom from degrading treatment: The demeaning nature of polygamy violates women’s rights to full and equal dignity under international human rights law and under the Ugandan Constitution. Such degradation is inevitable from a practice in which husbands essentially use the first wife for her childbearing capabilities and then replace her with a second wife, thereby treating the first spouse like a disposable item. The need to divide a husband’s sexual attention and financial recourses among several wives also debases them because they are forced to compete against each other for familial love and attention. In fact polygamy’s negative effect on the dignity of women violates Uganda’s international obligation to eliminate practices based on notions of the inferiority of women. 

7. Polygamy is a leading cause of and accelerates domestic violence: The most graphic manner, though, in which polygamy violates a woman’s right not to suffer cruel or degrading treatment, is through its strong linkage to domestic violence. Polygamy is the second leading cause of domestic violence in Uganda. Polygamy carries within it the seeds for domestic violence because of a husband’s need to relate to multiple wives in a hierarchical, domineering manner rather than an egalitarian fashion. The resulting pressure to control their wives leads to violence against women. Polygamy’s connection with domestic violence also infringes on women’s right to personal security, because freedom from violence is inherent in the right to liberty and security of the person. A Bill that continues to legalize the second leading cause of violence is insufficient to protect a woman from cruel treatment or to guarantee her right to personal security.

8. By increasing the risk of contracting AIDS, Polygamy violates the right to health: polygamy violates a person’s right to the enjoyment of the highest attainable standard of physical and mental health. Women’s health suffers in many different ways from the institution of polygamy. Domestic violence may leave them physically injured from beatings and assault. Also, their mental health is impaired by the constant degradation and stress associated with competing with co-wives for resources and their husband’s attention. In fact, this disparate impact on women’s health means that polygamy also violates women’s right to enjoy the right to health in a non-discriminatory fashion. Even more ominously, polygamy contributes to the spread of AIDS a critical health risk in Uganda. Every time a new sexual partner is added to the family, each remaining spouse’s risk of contracting AIDS rises.

With regard to property the DRB prescribes a very gender biased and gender insensitive manner of acquiring interest in the property of the other spouse. Section 66 of the Bill prescribes acquiring shares in incremental percentages. The underlying notion, especially where property is deemed to be the man’s and the assumption is that the woman has no property is that the woman has to earn the right to have a share in her husband’s property. This provision is not in good taste and treats (especially) women as having or coming to the marriage relationship with lesser rights, as lesser beings than husbands. The percentages should be done away with and both spouses should have equal interest in each other’s property ab initio. 
GAPS IN THE DRB:

The Bill does not define the word marriage and yet the purpose of the bill is to consolidate the law relating to marriage…’ It is very important that the bill defines marriage because this concept alone has created a lot of confusion with people thinking they are married when they are not and vice versa.  We propose that this omission be corrected and we propose that the word marriage be defined as ‘the union between a man and a woman recognized in accordance with the laws of Uganda. Such union shall be for life or until such time as a competent court of law declares the marriage a nullity’. 

Consent to marriage must not only be free but full. Clause 15(1) of the present bill states that ‘a marriage shall not be celebrated, solemnized or contracted in Uganda without the free consent of either party to the intended marriage.’ Free consent is not the same as full consent. Full consent connotes that the consent is informed. The freedom to consent must be backed by adequate information as to the impending decision to marry, the person one intends to marry and any such other information necessary to make the decision for marriage. The Coalition thus proposes that the law adopts the language in the international Covenant on Civil and Political Rights (ICCPR), which states that ‘No marriage shall be entered into without the free and full consent of the intending spouses.’ Article 16 (2) should also change to read ‘…a man may marry his relative’s widow where both the man and the widow with their free and full consent, adopt any form of marriage…’

The DRB does not expressly deal with the question of gender violence especially domestic violence in the home. It stops at legislating against marital rape but that alone does not cover the extent and magnitude of domestic violence. The bill needs to address other aspects of domestic violence within the marriage institution.  

The DRB does not deal with the hotly contested terrain of domestic work and in avoiding the issue does not deal with one of the fundamental tenets of this gendered space: i.e. the gendered division of labour in the home. Because of the prevailing economic order, women have been required to join hands with men to contribute financially to the family without the corresponding requirement that men join hands with their wives at home to participate in and share the household chores. This means that women work a double shift: one in the public sphere for which they receive payment and are sometimes under paid or unfairly remunerated, and they still work in the home. The duty of both spouses to participate in household work/chores should be included under Part IX, which deals with Matrimonial Rights and Obligations.

The Bill does not address other gender issues such as the issue of the number and spacing of children, mobility, family name and the right of either spouse to employment outside the home. The Bill should clearly spell out the same right of spouses to decide freely and responsibly the number and spacing of children, the right to freedom of movement, profession and occupation and the same right to choose a family name. The Coalition proposes that the Bill includes the rights under Article 16 of the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and in particular:

(d) Spouses have the same rights and responsibilities as parents, in matters relating to children. In all cases the interest of the children shall be paramount.

(e) Spouses shall have the same rights to decide freely and responsibly the number and spacing of their children and to have access to the information, education and means to enable them carry exercise this right.

(f) The same personal rights as husband and wife including the right to choose a family name, a profession and an occupation.

The aforementioned rights should be included under Part IX, which deals with Matrimonial Rights and Obligations.

The Bill makes a tentative attempt at outlawing cultural practices that have a negative impact on women. However it should go further than outlawing only widow inheritance but also all other harmful customs and practices related to marriage that negatively impact on women (and men) such as female genital mutilation, early marriages, forced marriages, the requirement of a wife to have sex with the father in law or to be available to her brothers in law, etc. 

* Prepared for the DRB Coalition by Jacqueline Asiimwe-Mwesige
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