THE NON-GOVERNMENTAL ORGANISATONS REGISTRATION (AMENDMENT) BILL 2001: A CHALLENGE TO CONSTITUTIONAL GUARANTEES AND THE DEMOCRATISATION PROCESS IN UGANDA

A Response by the Coalition on the NGO Bill (CONOB) to the Draft Report of the Committee on Defence and Internal Affairs 

1.0 Background

In 2001, a Bill to amend the Non-Governmental Organisations Registration Act Cap 113 was tabled in Parliament from where it was referred to the Committee on Defence and Internal Affairs for scrutiny. The Bill has been considered by the Committee and withdrawn on a number of occasions.  The NGO community had occasion to critically review the Bill and present its views to the Committee. Our conclusion remains that the Bill if passed in its present form would violate fundamental human rights and freedoms enshrined in the Constitution and internationally recognised standards and democratic practice. 

Presently, the Committee has compiled a Draft Report which it is in the process of presenting to Parliament. The Coalition on the NGO Bill has analysed the Report and is exceedingly concerned that its Recommendations do not fundamentally depart from the Bill.  We therefore wish to reaffirm our earlier position and respond as follows:

2.0 NGO Legislation: Democracy, Human Rights and Constitutional Principles 

2.1 Democracy and Civic Organisations 

In a democracy or State aspiring to be one, there must be set human rights standards that are respected and upheld by the State. Legislation is enacted to protect and promote those rights and freedoms in furtherance of Constitutional provisions. Freedom of association is one such right and takes different forms like forming and belonging to civic organisations. Such organisations are vehicles for people’s participation in the development and management of their country. 

Civic organisations play an important role in enhancing the democratic process and promoting human rights observance. They raise civic awareness, provide platforms for debate, formulate policies and champion law reform and social causes, among others things. Democratic practice can not thrive independent of supportive legislation. All legislation must be geared towards the preservation of democratic society and constitutionalism. It is our considered opinion, therefore, that the NGO legislation should not be such as to stifle civil institutions established for the promotion of democracy but rather create a favourable environment for the strengthening and growth of those institutions.

2.2 International Human Rights Standards

Article 22 of the International Covenant on Civil and Political Rights (ICCPR) guarantees every one the right to freedom of association. No restrictions may be imposed on the exercise of this right other than those which are prescribed by law but these must be necessary in a democratic society; are in the interest of national security or public safety or public order; Protection of public health or morals; or protection of the rights and freedoms of others. These grounds for restricting the right to association are clearly defined in international law.

Uganda is party to both the International Covenant on Civil and Political Rights (ICCPR) and the African Charter on Human and Peoples’ Rights (ACHPR) and is therefore enjoined to protect and promote the enjoyment of all rights contained therein including the freedom of association through civic organisations.

2.3 The Constitution of the Republic of Uganda

Constitutionalism and the rule of law dictate that each piece of legislation is guided by the Constitution of the Republic of Uganda which is the supreme law of the land. The Constitution (article 29(1) (e)) guarantees every one the right to freedom of association which includes the right to join and form civic organisations among others. It is also expressly provided that “every Ugandan has the right to participate in peaceful activities to influence the policies of government through civic organisations.”

Further to this the Constitution states categorically that “civic organisations shall retain their autonomy in pursuit of their declared objectives” (Principle II (iv) of the National Objectives and Directive Principles of State Policy) and, that “the state shall guarantee and respect the independence of non-governmental organisations which protect and promote human rights” (Principle V (ii)). The proposed Amendment Bill violates these rights and freedoms.  

3.0 Proposed Amendments of the Bill and Constitutional Guarantees

3.1 Objectives of the Bill

According to the Memorandum of the Bill, its objects include “monitoring” the operations of non-governmental organisations. The term “monitoring” connotes policing rather than regulating their activities. Indeed the spirit of restriction and control runs through the entire body of proposed changes in the Amendment and loses focus on the ideal of establishing a partnership with NGOs for socio-economic advancement and democratic governance. 

The approach of building Government--Civil Society partnership is necessitated by a positive appreciation of the role of NGOs in development. Indeed under Uganda’s national planning framework articulated in the Poverty Eradication Action Plan (PEAP) the role of NGOs as instruments of civil society is well-established. The PEAP recognises that it is essential to the concept of civil society that CSO activities are not planned or dictated by government and that Government enjoys a productive partnership with civil society in a number of areas including: advocacy, voluntarily and publicly financed service delivery and support to conflict resolution.

In the same planning framework, government recognises not only the past and existing civil society initiatives, it commits itself to work in collaboration with CSOs in conflict resolution and the peace building process, disaster preparedness and management, human development initiatives, income generation schemes and enhancing good governance.

Considering the above functions of NGOs and government’s stated commitment to all the pillars of the PEAP, it is hard for civic organisations to play their role effectively in a restricted environment. 

It is instructive note that according to the Study commissioned by the OPM, one of the key principles that should govern Government-NGO partnership is the need for Government to coordinate NGO/CSO activities rather than control them.
 Further to this, in so far as the proposed “monitoring” of NGOs potentially results in controlling their activities, it runs counter to the constitutional protection of the autonomy of civic organisations (Principles II (iv) & V (ii)).

3.2 Introduction of the Permit

Under the current law all NGOs are required to register with the NGO Board which then issues a Certificate of Registration to a successful applicant subject to conditions or directions it may deem fit. 
 According to Regulations made under the Act, NGOs are periodically required renew their Certificates of Registration.

However, the Bill proposes that in addition to a Registration Certificate, an organisation must have a valid Permit in order to operate in Uganda (Clause 3 (a), Object b of the Memorandum of the Bill). The duration of the Permit is to be determined by the Minister in Regulations yet to be made (Object h of the Memorandum).

Even if it were acceptable that there be a Permit, the Bill vests wide powers in the Minister to determine the periodicity of such Permit. The likely danger of this would be for the Minister to prescribe for a period so short as to constrain the activities of NGOs. The attempt to cure this problem by providing that the Minister should table the Regulations before Parliament is inconsistent with established legislative procedure, practice and judicial precedent within the common wealth jurisdiction, which Uganda’s legal system is part of. Under the common law system Subsidiary/Statutory Instruments (S.I.) or legislation such as the said Regulations are made by Ministers on authority of the Principle Law or Legislation without having to go back to Parliament. It is therefore contrary to established norms for the Bill to provide for the Regulations to be tabled before Parliament. In light of the above, the periodicity of the Permit would be better determined by Parliament.

Although the Draft Report of the Committee states (pg. 5) that the issue of the Permit was acceptable to the Minister and the NGO community, that was NEVER the position of NGOs. The Report quotes the Minister as justifying the Permit as a tool for monitoring NGOs and updating the NGO data base. 

NGOs maintain that the existing practice where they (NGOs) are required to periodically renew their Registration Certificates, accompanied with a host of documents is a sufficient mechanism to facilitate any honest monitoring process. What then is the value added by the introduction of the Permit?

As far as monitoring the performance of NGOs is concerned, it is reiterated that it is ultimately the responsibility of grant agencies, trustees and NGO members themselves and should not be used as the pretext for restricting and controlling NGO activity. While it is imperative that the regulatory system for NGOs must protect the public and donors against fraud, investigating fraud has been the work of police and the IGG which should be strengthened.

The NGO community reaffirms its earlier opposition to the introduction of a Permit. The ever present threat of the possibility of refusal to renew the Permit leads to censorship and control of NGOs by Government which curtails their autonomy and independence, guaranteed by the Constitution as already discussed above.

3.3 Grounds for Denial/Revocation of Registration or Renewal of a Permit

The Bill further provides that an intending NGO shall not be registered if its proposed functions contravene government policy, plan or public interest (Clause 3 (4)). By their roles NGOs contribute to democracy and national development through service delivery, policy formulation and advocacy on numerous issues such as human rights, trade terms, health care, poverty eradication and many others. This process involves analysing or evaluating government positions or performance and providing alternative positions which may of necessity contradict government plan or policy. This is healthy and necessary in nation building. 

Indeed in a democracy government policy should be open to criticism and challenge with a view to causing improvement and this is recognised by the Constitution of the Republic of Uganda. Article 38 (2)) provides that every Ugandan has a right to participate in peaceful activities to influence the policies of government through civic organisations. Further, Principle V (ii) of the National Objectives and Directive Principles of State Policy states that the State shall guarantee and respect the independence of non-governmental organisations which protect and promote human rights. Therefore, in light of the above provisions, it would be unconstitutional to pass a provision which restricts the ability of civic organisations to provide alternatives to government policies and plans.

3.4 Dual Liability and Corporate Personality

The Bill seeks to punish both the organisation and its staff for the same offence committed in course of their constitutionally recognised roles. The Report of the Committee indicates that members of the Committee agree with the Minister and state that this can apply to NGOs because the “same applies under company law when the corporate veil is lifted.” 

If this were passed, it would be a major departure from corporate law and a precedent the Parliament of Uganda will have set in the whole wide world. Under company law, the General Principle is that a company is independent from its members and liability does not extend to them unless certain safeguards which have been developed over centuries under common law and are well established in corporate law have been breached. Therefore it is not always automatic that whenever, a company is found to be in breach its members are held liable as well. 
We would like to submit that a deep reflection on the likely consequences of dual punishment for NGOs and their managers reveals a likelihood of impediments to the development of a democratic society. Why? Beacause it has the effect of imposing limits to advocacy work by NGOs for fear of the consequences deriving from a restrictive law. We further submit that the imposition of conditions that drive NGOs into self-censorship and make inroads for government control of NGOs, violate the provision on the autonomy of civic organisations and is to that extent unconstitutional.

3.5 Nature, Composition and Location of the Board

3.5.1 Nature

NGOs submit that since the premise for the establishment of the Board is to create an instrument for constant engagement between Government-NGOs as a basis for partnership for national development, the Board needs to be structured in a manner that enables it to perform its functions efficiently and effectively.

Therefore the Board needs to be autonomous in the sense that it enjoys corporate personality and has the ability to make its own (independent) decisions which are not directly influenced by the State although it has government representatives sitting on it. The functions of such a body should include but not limited to setting and enforcing standards in the sector; enforcing professional discipline among NGOs; regulating the conduct of NGOs and formulating policy on NGOs. An example of such a body is the Uganda National Bureau of Standards (UNBS) and the Uganda Investment Authority, among others.
3.5.2 Composition

On a positive note the Bill suggests that at least one-third of the members of the NGO Board shall be female (Clause 5 (2) (b)). However, the Board is to be composed of a total of 18 members including members of security agencies like ISO and ESO and only two representatives of the NGO community (Clause 5 (2) (d) (e)). We strongly recommend that the Board should be demilitarised.

If as already pointed out the NGO Board is an instrument for promoting Government-Civil society partnership, it follows that the NGO community needs to be more effectively represented increasing its numerical presence on the Board. In that regard the preferred number of NGO representation would be seven (7) out of 15 and that the NGOs nominate their own representatives and also exercise the power to recall such representatives. It must also be born in mind that Government is a single stakeholder and therefore it is not necessary for every Ministry to be represented. 

3.5.3 Location

The Bill is silent on the location of the Board which under the current law is in the Ministry of Internal Affairs (S. 5 (1) of Cap 113). In response to the objection raised by NGOs, the Minister argues that the location of the Board is not a matter of legislation at this stage because it is subject to a Study commissioned by the Office of the Prime Minister (OPM). 

In this regard we would like to point out that: 

(a) The Board should be located in a development oriented Ministry

The location of the Board in a Ministry concerned basically with security matters does not encourage activity for social, economic and democratic empowerment which are the major objectives of the NGO community in Uganda. The Board should therefore be situated in a Ministry concerned with the promotion of social development and one with structures running from the central to local government levels. This avoids positioning NGOs as a security risk and encourages Government-NGO partnership for sustainable development. To this the OPM Study notes that:

In addition, when there is a need for constant dialogue or consultations between NGOs and Government at national level, it was noted that this dialogue takes place between the NGO representatives and the ‘Parliamentary Committee on Defence and Internal Affairs’. The omission or denial of a dialogue between NGOs and the ‘Parliamentary Committee on Social Services’ is to the NGOs a clear indication of poor partnership that views the NGO Sector as a security problem rather than partners in social development.

Further to this, the placement of the NGO Registration Board Offices in the Ministry of Internal Affairs has a significant negative effect on the perception of the partnership. It has compelling implication that the NGOs are regarded as more of a threat to security of the state rather than ‘partners in development’. Where as it is a reality that some of the NGOs can pose a threat to state security, this is a smaller group among the many. Although the security check is certainly a requirement during registration, the question that lingers is whether the Registration Office should be physically located under the Ministry in Charge of Security or rather have mechanisms in place by the said department to ensure that issues of security are addressed irrespective of where the NGOs registration office is placed.

(b) Consideration of this Bill should await findings of the Study

Since the Study commissioned by the Office of the Prime Minister (OPM) is concerned with a whole range of issues on the relationship between government and NGOs, the location of the board being only one of them, we propose that consideration of the Bill be stayed pending the conclusion of the Study.

3.5.4 Constitutional Implications of the Composition and Location of the Board

As already stated above, the Constitution guarantees the autonomy and independence of civic organisations in pursuit of their declared objectives. However, the combined effect of the suggested composition and location of the Board erode the stated autonomy in so far as they act as a modem for controlling and restricting NGO activity.

4.0 Final Recommendations

1) Ideally, the formulation of a law is preceded by the institution of a Policy whose formulation is ordinarily to be guided by research (Studies). In the case of the NGO Sector in Uganda, the process of formulating an NGO Policy is ongoing. It has correctly been preceded by Studies commissioned by the Office of the Prime Minister and this process is yet to be concluded. This being the case, the Coalition is hard pressed to see the need for circumventing this process and rushing the NGO Bill through, before the findings of the Studies have been established.

Furthermore, there is a grave danger of enacting a law and then proceeding to formulate policy to guide the same subject matter covered by the law. Policies by their nature are only official guidelines which do not have the force of law and which must therefore comply with the law. If they did not conform to the law, they would become illegal. This must mean that there is no reasonable chance that a Policy instituted after the enactment of the NGO legislation will affect the quality the law. Therefore, it is only prudent that the envisaged law awaits the findings of the Study and formulation of the relevant Policy.

2) In light of the constitutional guarantees on the freedom of association, the freedom of the people to engage in peaceful activities to influence government policy and to contribute to national development and the protection of the autonomy and independence of civic organisations, it is the duty of all Ugandans to ensure that no law is passed to prevent the evolution of a vibrant civil society. In the event that such law is passed, it would be inherently unconstitutional. 

We therefore submit that Parliament should see the manifest injustice that the proposed Amendments if passed would accession and reject the Bill.

Conclusion

All in all Uganda as a growing democracy needs a vibrant sector of civil society organisations to champion the causes of social and economic development, poverty eradication, the promotion and protection of human rights and good governance. Indeed Uganda’s achievements in fighting social evils such as gender inequality, domestic violence, discrimination against the disabled and other marginalised groups; and the provision of health care, education, assistance for orphans and the elderly and humanitarian assistance in conflict and disaster stricken areas, could not have been achieved without the concerted contribution of NGOs. Therefore, NGOs have demonstrated that constructive engagement with government can yield positive and crucial intervention to improve the quality of life for our people. In view of this, it is incumbent upon Parliament, in exercise of its wisdom and constitutional mandate to contribute towards the establishment of a favourable environment for the promotion of NGO activity.
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